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PREAMBLE 


The Provincial Auditor reported on the Ministry of Consumer and Commercial 
Relations’ POLARIS project in section 3.03 of the 2000 Special Report on 
Accountability and Value for Money. The Standing Committee on Public 
Accounts held hearings on this audit report on February 26, 2001 and November 
1, 2001 with representation from the Ministry of Consumer and Business Services 
(formerly the Ministry of Consumer and Commercial Relations). In addition, 
supplementary information was provided through correspondence with the 
Deputy Minister. 


The Committee extends its appreciation to the officials from the Ministry of 
Consumer and Business Services (the Ministry) for their attendance at the 
hearings. In addition, the Committee acknowledges the assistance provided by the 
Office of the Provincial Auditor, the Clerk of the Committee, and the Ontario 
Legislative Library’s Research and Information Services Branch during these 
proceedings. 


1. INTRODUCTION 


The Ministry established POLARIS in 1980 to automate the provincial land 
registration system. Properties formerly in the Registry System were converted to 
the Land Titles System and records were automated to permit computer searching 
and the registration of real property documents. The Auditor’s report provided an 
overview of the following findings:' 


¢« In1991, Teranet Land Information Services Inc. (Teranet) - a corporation 
owned jointly between the province and a private sector company - assumed 
from the Ministry financial and contractual responsibility for the 
implementation and operation of POLARIS. 


¢ Teranet's services include online remote access to the POLARIS database and 
allowing users to electronically register documents that affect land title. 


- Teranet receives fees for the registration and ancillary transactions that the 
Ministry processes using POLARIS. The Ministry receives from Teranet a 
royalty of 25% for registration-related revenue and 5% for ancillary non- 
search services and certain other services. 


- Under the License Agreement, the ownership of POLARIS, which included 
software, hardware, licenses and trademarks, was transferred to Teranet. 

- The Ministry owns 40% of voting shares in the corporation, plus other special 
shares that entitle the Ministry to 50% of dividends and distributions declared 
by Teranet. 


The Ministry received preferred shares (non-voting, non-participating), 
redeemable for $30 million, for its contribution of work already completed on 


the project and for POLARIS. 


« The Shareholder Agreement provides that the Ministry and the private sector 
partner are each entitled to nominate four of Teranet's 11 directors and jointly 
nominate another three. 


e As of March 31, 2000, approximately 2.5 million of the estimated 4.3 million 
properties in the province had been fully converted to electronic format. 


« Since 1991 [to approximately April 2000] the Ministry has paid Teranet $235 
million from revenue obtained for automated land registration and ancillary 
services. Teranet has paid back $45 million in royalties to the Ministry. 


¢ The majority of Teranet's revenues, along with funds obtained through 
financing, have been used for ongoing project costs incurred to date and the 
operation and maintenance of the automated system. 


1.1. Audit Objectives and Overview 


The Provincial Auditor’s (the Auditor) objective in this financial controls review 
was to determine whether the Ministry had adequately assessed the impact of its 
arrangement with Teranet on the continued operation of the land registration 
system and on the province's investment in the project. 


Issues and concerns were identified regarding the status of the POLARIS project, 
the Ministry's ongoing contractual arrangement with Teranet, and accountability 
matters related to project governance and access to information. The Office of the 
Provincial Auditor will revisit this subject in a follow-up report on POLARIS. 


1.1.1. Auditor's Conclusions (2000) 


The Provincial Auditor identified several concerns over the Ministry's 
arrangements with Teranet and the status of the project. 


¢ In 1991, the POLARIS project had an original cost estimate of $275 million 
and an anticipated 1999 completion date. Now the project could cost over $1 
billion. 


« Teranet pledged most of its significant assets as security for a $280 million 
bond offering in 1999, primarily to repay debts and to fund the 
implementation of the project. The Ministry’s cost could increase if the 
Ministry terminates the Agreement with Teranet and assumes responsibility 
for POLARIS. 


The Ministry advised the Provincial Auditor, at the time of the audit, that it was in 
the process of determining an appropriate course of action in response to these 
matters. Recommendations were not prepared during the audit; however, the 
Provincial Auditor indicated that the following actions would be of value: 


e areassessment of Teranet’s estimation procedures for project costs and 
timetables; 
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* an independent review of Teranet’s procedures and cost estimates; and 
¢ improved accountability processes to ensure that relevant operational and 


financial matters are brought to the attention of key Ministry officials by 
Teranet on a timely basis. 


1.1.2. Committee Observations, Conclusions and Recommendations 


The Standing Committee on Public Accounts endorsed the Provincial Auditor’s 
findings in the 2000 audit report on POLARIS. As the renegotiations are ongoing 
at the time of writing, the Committee has decided to focus its report on providing 
a record of its observations, with limited recommendations. 


1.2. Auditee’s Response 


The Standing Committee on Public Accounts requests that the Ministry of 
Consumer and Business Services provide the Clerk with a response to this 
Committee report within one hundred and twenty days of the date of tabling with 
the Speaker of the Legislative Assembly, In the event that the contract 
renegotiations are completed prior to this deadline, a response would be required 
at that time, rather than at the end of the standard one hundred and twenty day 
period. 


2. POLARIS CONTRACT RENEGOTIATIONS (2001) 


The Provincial Auditor reported in 2000 that the Ministry indicated that it was in 
the process of assessing its options for automating the land registration system, 
implementing improvements to its accountability process with Teranet and 
deciding on an appropriate course of action at the time of the audit. 


In an October 25, 2001 letter to the Public Accounts Committee from the Ministry 
of Consumer and Business Services, the Deputy Minister assured the Committee 
that the current negotiations are comprehensive, encompassing all major policy 
issues and will result in the amendment of clauses in the current legal agreements. 
In addition, the Ministry indicated that the Provincial Auditor’s concerns 
regarding the implementation project have been addressed during the course of 
the negotiations.” The Ministry anticipated that changes could result from these 
negotiations on the Implementation Project.” 


Subsequently, at the hearings on November 1, 2001 the Ministry of Consumer and 
Business Services explained that it was nearing the completion of its negotiations 
with Teranet and that it was encouraged by the “going-forward agenda” which 
will be presented to the government and Teranet for consideration upon 


completion.” 


The negotiations are to address several implementation issues: 


e clarifying and solidifying the full access to the electronic service delivery 
infrastructure, in the event of financial or other impediments to Teranet 
delivering on the Ministry’s behalf; 

e control over fees associated with basic electronic service delivery; 

e a best-practice approach to privacy compliance; 

e improved liability protection for consequential damages arising from 
errors in the conversion process; 

e the governance process for system development and the new product and 
services development; and 

e the best-practice approach to integrated disaster recovery.” 


Due diligence was completed on the cost of implementation automation in the 
Fall 2001. It was concluded that the forecasting methodology was sound, and that 
there was full alignment between the implementation rollout schedule and the 
revenue generation schedule.° The exclusive license period extends to 
approximately 2017.’ 


3. BACKGROUND ON THE POLARIS PROJECT 


The objective of this report was to provide a comprehensive statement on the 
information provided by the Ministry during the Committee’s proceedings and 
through correspondence with the Deputy Minister, with attention to the following 
main subject areas: 


e the licensing arrangements; 

e project schedule and timetable for completion; 
e project cost estimates and risk assessment; 

e Ministry revenues; 

e supplementary financial arrangements; and 

e accountability considerations. 


3.1. Licensing Arrangements 


In the original agreements between the Province and Teranet, licenses were 
granted to both Teranet and the Ministry:° 


e during the Exclusive Term of the Agreement, Teranet was granted an 
exclusive, non-transferable worldwide right to provide on-site access to 
the automated land registration database in local land registry offices, to 
prepare and reproduce information products and services and to provide 
remote access to the database, and 


e the government received a number of benefits, which include the 
automation and conversion to land titles of property records in Ontario, the 
creation of a map database for these properties and the development of a 
remote access gateway for search and registration to the automated land 
registration database. As part of these agreements, Teranet bears the cost 
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for the Operation and maintenance of these databases and systems as well 
as their improvement and development. 


The Ministry benefits from the electronic service delivery and conversions, and 
Teranet operates the POLARIS system for the Ministry. Teranet owns the system 
and the system data are provincial property. This gives the province the right of 
access during the exclusive license period and thereafter.’ 


3.1.1 Contract Renegotiations 


The Ministry explained that to terminate the license and the implementation 
activities is not in the interests of either Teranet or the Ministry. The preferred 
route is to manage costs and timelines and to make adjustments during the course 
of the project.’° 


3.2. Project Completion Date 


The original Implementation and Operation Agreement (1991) required Teranet to 
achieve certain benchmarks in connection with the automation of the land 
registration system. Specifically, Teranet was to perform all work necessary to 
automate and convert properties in Ontario in accordance with the progress 
schedule and timetable stated in the Implementation and Operation Agreement 
(the Agreement). 


Committee Hearings and Ministry Submissions 


The initial project scope has been reduced, requiring renegotiations to deal with 
changing technology and timelines, as the project has moved to the more difficult 
property files.'' According to the Ministry, the automation project only deals with 
patented land and that at the conclusion of the suggested model, approximately 
14% of the province’s surface area will still be administered in a manual format 
by the Ministry.” 


3.2.1. Contract Completion Date 


In 1998 the Ministry extended the date for completion of the automation to March 
31, 2004, and in 2000 Teranet indicated that an extension to 2010 was required. 
The revised completion date and a projected cost in excess of $1 billion were of 
concern to the Committee.’” 


Factors Affecting the Rate of Conversion 


According to the Ministry, several variables have contributed to the adjusted 
timelines. Initially, the project entailed the automation of records for searching a 
title, and subsequently it was expanded to enable computer transactions. '* In 
1999, Teranet terminated its contract with its principal subcontractor, responsible 
for converting land registration information to the electronic format. This resulted 
in a reduction in the number of properties being automated from about 23,000 per 
month during 1999 to about 12,000 in February 2000. Also, the Ministry 
explained that it is difficult to be precise about the level of effort required for the 





conversion process until Teranet is operating in a given jurisdiction. This is 
attributed to the variation in property types and mixes, and property descriptions 
across the province.” Some of the outstanding files are for properties that are 
relatively inactive on the resale market in Ontario.'® 


Status of Conversions 


As of September 2001, approximately 70% of the 4.3 million provincial 
properties had been automated and 62% are in land titles.'’ Therefore, there are 
three million records that have been automated, with 500,000 to be put into the 
registry.'® Due to the reduced scope of the project, approximately 12% of the 
properties will not be processed under the Agreement and therefore will not be 
on-line in 2007."” 


The Ministry may decide not to complete all records within a specific time frame, 
as it may be more efficient to complete this component over several decades as 
the properties actually transact.”° The outstanding 12% may not be automated and 
converted on the same financial basis, due to several as yet unknown factors.”’ 

The Ministry may include these files in the automated system under a new 
arrangement. 


3.2.2. Contract Renegotiation 


The Ministry explained that the schedule for the completion of the automation of 
the registration system is part of the current negotiations.”* A plan has been 
developed for the substantial completion of the automation of the land registration 
records.”° Also, controls will be required on timelines and costs to make informed 
choices on finishing the project on schedule.” 


The third or fourth quarter of 2007 has been under discussion as a possible 
completion date during the renegotiations.” > This timeframe is based on the mix 
and complexity of the property identification numbers (PINs) and the volume of 
existing files being processed, and new files being generated.”° 


Contract Benchmarks 


Benchmarks are an integral part of the Teranet Agreement that establish annual 
contractual standards for automated properties to be implemented. *7 One of the 
original benchmarks provided for the electronic registration for a substantial 
number of properties in Ontario, representing between 87% and 88% of the 
communities with a population of 5,000.* 


Under the legal Agreements that govern the 
relationship, specifically the Implementation 
and Operations Agreement, failure to meet an 
annual contractual benchmark could result in the 
issuance of a Notice of Termination. A process 
exists that could eventually lead to the 
termination of not only the Implementation and 
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Operations Agreement but also the License 
Agreement and the Exclusive License itself.”” 


Teranet had informed the Ministry that it would probably not meet the annual 


eee for the implementation of additional automated properties by March 
eZ; 


The benchmarks will be replaced with an implementation rollout schedule, which 
will be matched to an electronic registration schedule, with targets by geographic 
location. The Ministry indicated that it would be monitoring various targets on a 
quarterly basis, rather than only the number of PINs.*! 


3.3. Project Cost Estimates/Risk Assessment 


Cost estimates for the project have substantially increased from the 1991 estimate 
of $275 million. As of April 1999, Teranet estimated that the total costs for the 
project would be in excess of $700 million. 


In 1999, the Ministry retained a consultant to review the POLARIS project and 
the Ministry's financial risk. The consultant noted that: 


« Teranet's estimate of over $700 million in total project costs is one of many 
scenarios. There are significant uncertainties in the assumptions that were 
utilized to develop the estimate. Other, less favourable scenarios estimate total 
project costs in excess of $1 billion. 


¢ Thecost to convert the remaining 1.8 million properties using existing 
workflows and processes exceeds the anticipated revenues from conversions. 


¢ Teranet should reassess its estimation procedures for determining project 
conversion costs and timetables, and the Ministry should independently 
review Teranet's procedures and cost estimates. 


The consultant prepared recommendations for improving Teranet's accountability 
process to ensure that relevant operational and financial matters are brought to the 
attention of key ministry officials on a timely basis. 


Committee Hearings and Ministry Submissions 


The Committee raised concerns about cost overruns and overall Ministry risk.” 

At issue is whether the Ministry is able to manage the timelines and complete the 
project on budget. The Ministry indicated that it has a strong governance process 
in place and that it has dedicated the necessary resources required by government 


to manage the project.” ; 


3.3.1. Project Funding and Costs (1991- Completion) 


The Ministry explained that the $1 billion estimate reported in the 2000 audit 
report was based on processing all of the remaining properties with their various 





levels of complication and the issues associated with the automation and 
conversion processes over the next two or three years. ** At issue is the impact of 
the uneconomic costs associated with the remaining conversions, given that the 
property turnover rate in rural areas is less frequent than urban areas. Fees are 
received when a property is conveyed, and therefore revenues would be lower in 
rural parts of the province.” 


The automation and conversion costs incurred as of February 2001 by the 
company were approximately $300 million and the incremental cost of the work 
from March 2002 is about $215 million, excluding interest. Puulte costs from 
March 2002 until completion are approximately $215 million.*° The following 
table includes the total project cost components for a total of $680 million by 
2007. 











Table No. 1 
Teranet’s Total Project Costs 
(1991-2007) 
Costs Incurred Total Expenditures 
1991-2007 

Cost - Start-up to March 31, 2002 $332M 
Cost - 2002 to 2007 $215M 
Interest Costs (approx.) $133M 








Proj ected Total Project 
Cost 2007 (reduced Project scope) 
Ministry estimate based on current status of RELOHATORS and a Pee ork scope. 
Source: Based on the evidence provided during the hearings and through correspondence 
with the Ministry of Consumer and Business Services. 


s680M 


There is a cap on implementation and automation that applies to overall time and 
cost. However, there is no cap on the system operation costs or system 
development as they serve more than the implementation and automation project. 
If costs exceed anticipated levels, the Ministry would go to Cabinet for 
direction.”’ 


Reconciliation of Original Project Cost 


The Provincial Auditor’s staff explained that the project cost of $275 million 
figure was obtained from the 1991 Management Board submission and that it had 
received factual clearance for audit purposes.” ® The Ministry indicated that it did 
not provide the Auditor with the total project cost initially because it was not 
available at that time. Subsequently, the Ministry reviewed the original project 
documents and a total project figure of $404 million was provided. 


[The Ministry went] back and looked at the 
original closing documents that were part of the 
deal. The figures in there were about $404 
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million, of which the $275 million was a piece. 
We've [Ministry] also looked at original 
documents that estimated that had the 
government undertaken this project itself, that 
would have been in the order of about $620 
million.” 


The Provincial Auditor confirmed that the original project estimate used to obtain 
approval from the Management Board of Cabinet in 1991 was $275 million. The 
revised cost estimate of $404 million was prepared in 2001, following the release 
of the Provincial Auditor’s report. In the opinion of the Provincial Auditor, the 
cost estimate of $404 million cannot be substantiated. 


3. 4. Decline in Ministry Revenues 


The Provincial Auditor noted that the Ministry anticipated that transferring the 
POLARIS project to Teranet would maintain government revenue. However, for 
fiscal year 1994/95, the Ministry's revenues, net of expenditures, from land 
registration transactions were $38 million, and by fiscal year 1999/2000, the 
Ministry's net revenues, including royalties received from Teranet, had declined 
to about $13 million. Furthermore, Teranet had not declared any dividends to its 
shareholders since its inception, as of March 31, 2000. On a cumulative basis the 
firm’s (Teranet) accumulated deficit is $44 million.*' The firm’s overall financial 
statements include the accumulated debt for carrying costs on the bond debenture 
and other lines of business in which they have investments. 


Committee Hearings and Ministry Submissions 


The financial viability of the project, based on the revenues and the projected 
conversion of the remaining 1.8 million-properties, was addressed during the 
hearings.*” Of concern are Teranet’s $280 million bond issue, the firm’s $44 

million deficit, and the non-payment of dividends. 


It was expected at the start of the project that Teranet would not be able to pay 
dividends in the initial years, and that it would return all revenues into the project. 
The partners or shareholders were aware that Teranet, as a new company, would 
be running losses during the initial years. Therefore, at the outset of the project it 
was necessary to provide an accelerated cash flow to Teranet to fund the 
implementation. Also, the firm started in areas where the property mix and types 
permitted faster automation and conversion. 


In the early 1990s the economic downturn resulted in a decrease in the number of 
property registrations, and there were start-up issues related to the acquisition of a 
new private-sector partner. Consequently, the project’s timeframe was extended 
and debt financing was required to provide the working capital for the project. 
During this period the fees retained by the Ministry declined as expected. 
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3.4.1. Project Revenues 


The project is funded by fees transferred to Teranet when a property is automated 
and the registration is completed. As more properties are automated, there is a 
larger revenue transfer to Teranet. “Revenues under the licensing arrangements 
provide for payouts to the Province and Teranet. Ontario transfers to Teranet all 
revenues generated from properties in the automated land registration system, 
which include registrations, searches and other associated activity; and the 
Province receives royalties. “6 The Ministry explained that the original business 
model was designed to address the easiest conversions to pple revenue to 
enable the firm to continue with the property conversions.’ The Ministry 
explained the revenue streams as follows: 


We [Ministry] will continue to retain the 
revenue from registrations against properties 
that are not automated. Since the automation 
project has carried on longer than was originally 
anticipated, the retained revenue for the 
province is also more prolonged. Also, as a 
result of the properties being automated and fees 
being transferred to the company, our royalty 
payments rise, because, as the minister 
mentioned, 25% of the registration fees come 
back to the province as royalties. So our royalty 
payments are rising as the properties get 
automated.**® 


The audit report noted that from 1991 to approximately April 2000, the Ministry 
paid Teranet $235 million from revenue obtained for automated land registration 
and ancillary services. Teranet paid $45 million in royalties to the Ministry by 
approximately mid 2000. The economic downturn in the 1990s reduced revenue 
flows as registrations dropped significantly. 


In the most recent fiscal year, 80% of Teranet's revenue came from the 
government of Ontario. In addition, Teranet has revenues and investment from 
other business activities associated with value-added products. The estimated 
revenues from these products and services are projected to be $900 million 
between 1991 and 2017. They include a venture with the Canadian Bar 
Association for title insurance, and mapping services for municipalities. ” 


Revenues (1991-2017) 


The province retains the revenues associated with the properties that are not 
automated.~” Therefore, the retained revenues for the province are dropping as 
more properties are automated, and the revenues accrue to the company. The 50- 
50 share split applies to the profits from the company, and not the diversion of 
revenues from registrations. 


11 
During the years 1991-2017, it is expected that $2 billion in revenue will be 
transferred from the Consolidated Revenue Fund to Teranet. Teranet would have 
modernized and operated the provincial land registration system and paid the 
province $460 million in royalties. Teranet’s income for the period 1992-2001 is 
provided in Table No. 2 entitled “Core Business Statement of Income”. 


3.5. Other Financial Considerations 


Other costs requiring consideration in the overall financial framework are the 
options of notice of termination and issuance of Teranet bonds. 


3.5.1. Notice of Termination Option 


In the event that Teranet does not perform in accordance with the terms of its 
Implementation and Operation Agreement, the Ministry has the option of issuing 
a notice of termination of the Agreement. The matter may be referred to an 
arbitrator to determine if this option is appropriate. If the arbitrator is in 
Agreement, the arbitrator can then determine fair and equitable compensation for 
either party. 


The Provincial Auditor noted that unless an adequate contingency plan is in place, 
termination of the Agreement could result in an increased risk of interruptions to 
the operation of the land registration system. The Ministry indicated that if the 
Agreement is terminated, there are adequate safeguards in place to ensure the 
continued operation of the province's land registration system, as the Agreement 
permits the Ministry to assume operation and control of POLARIS. The 
Provincial Auditor noted that a recent restructuring of Teranet’s financing could 
increase the Ministry’s costs in the event that it decides to assume responsibility 
for the operation and control of POLARIS. 


Committee Hearings and Ministry Submissions 


The Committee addressed the financial implications of the Agreement, based on 
the Ministry’s comment that the termination of the contract could result in a 
significant cost to the government.” * Such costs could include the potential loss of 
equity in bonds in the event of termination and the negative impact on the 
province's ownership interest in Teranet.>> The Ministry provided the following 
explanation on the contract termination option: 


There are two different issues here. One is, on a 
going-forward basis, a wilful failure to comply 
or to provide the resources to do the project 
would be a material breach of the future 
Agreement that we're negotiating. 

In the original Agreement in 1991, it was 
intended that the parties would go through an 
arbitration process if there were a terminating 
event, which is the wording in the current 
Agreement.” 
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The Ministry intends to complete the POLARIS project, preferably under the 
current contact, or in the event of termination, through a replacement supplier. 
The concern is that a new provider would incur start up costs and additional, 
expenses to achieve the necessary knowledge base to complete the proj ject.” 


3.5.2. Issuance of Teranet Bonds 


In September 1999, Teranet issued $280 million in bonds, which mature on 
September 8, 2009. Teranet used the net proceeds from the sale of these bonds 
primarily to repay existing bank loans and to finance its future implementation 
costs for automating land registration information. The province acquired $30 
million in bonds in exchange for the preferred shares of equal value acquired 
when Teranet was established. 


As security for the bonds, Teranet pledged most of its assets, including monetary 
assets held by the company, revenues and receivables, computer software, 
equipment and agreements. This includes the License and the Implementation and 
Operation Agreement between Teranet and the province. As a result, if the 
Ministry were required to terminate its Agreement with Teranet and assume 
operation and control of the project, it would have to address Teranet's obligation 
to the bondholders. In addition, the Ministry may have to compensate Teranet for 
all or part of the costs it has incurred. Since 1991, Teranet has substantially 
invested in automating land registration documents and developing the POLARIS 
system. As of March 31, 2000, Teranet reported these costs to be over $300 
million. 


Committee Hearings and Ministry Submissions 


The province’s financial commitments in relation to the Teranet bonds were of 
concern during the hearings. Following the economic downturn in the early 1990s 
the registration volumes declined from approximately 1.9 million to about 1.1 
million, according to the Ministry. Consequently, the available funding for the 
project declined and it was necessary to borrow, through the bond debenture.” 
Nevertheless, the Ministry indicated that Teranet would have the necessary 
funding to complete the project, and based on the financial advisors retained by 
SuperBuild, Terenat has a solid financial position.”’ 


Decision to Issue Bonds 


The original contract contemplated that Teranet could acquire debt financing if 
necessary; however, it was not specific on the type of instrument.°® With the 
issuance of bonds the government’s exposure is twofold: 


e the province holds $30 million worth of bonds as part of that debt issue; 
and 

e inthe event that Teranet encounters financial problems, the value of 
government’s 50% economic interest in the ownership in the co mpany 
would be affected, as would the government's share of the value.” 


ne 
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Potential Default Scenario 


In a default situation, the receiver could sell the assets without provincial 
involvement; however, the province has the right of review of a new successor.” 
The Auditor enquired if there were any safeguards for the taxpayers in the event 


that Teranet should default on its bonds.°! The Ministry explained the current 
arrangements: 


. as part of the bond covenance the 
ownership of the system is pledged as security 
against the bonds. But what we've [Ministry] 
been negotiating is not the ownership of the 
system; it's the rights to use the system in order 
to fulfill our statutory obligations. That will 
remain absolutely solid for the province to be 
able to maintain its access rights to the system 
perpetually in order to run the business of land 
registration in Ontario.” 


The Ministry assured the Committee that it has addressed all factors in the 
renegotiations to ensure a seamless situation in the event of financial problems.” 
It is confident that Teranet will meet its obligations under the contract.” 


The province provided the rating houses with information relating to the 
company's relationship with the government, which was not a guarantee of 
responsibility for the indebtedness. There is no legal responsibility by the 
province for the debt, except through its ownership interests in the company.” 


The Ministry explained that the bond was a private placement and that the 
Standard and Poor's rating does not disclose all of the information. As a private 
placement with institutional investors, it was not offered for public acceptance or 
public involvement the way it would have been for other types of instruments.”° 


4. ACCOUNTABILITY ISSUES 


The Committee addressed two fundamental accountability matters during these 
hearings related to project governance and the broader issue of the Auditor’s 
access to audit information. The Committee acknowledged the Ministry’s efforts 
to address deficiencies in accountability; however, the Committee concluded that 
additional attention is required in the following areas: 


e the Ministry’s authority to monitor and oversee the provincial land 
registration system and the level of control demonstrated in Teranet’s 
governance structure; and é | 

e the level of Ministry cooperation with oversight bodies, specifically the 
the Standing Committee on Public Accounts and the Office of the 


Provincial Auditor. 
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4.1. Project Governance 


The public-private sector partnership is based on the province’s ownership of 
40% of voting shares in Teranet, and other special shares, entitling the Ministry to 
50% of dividends and distributions declared by Teranet. Ultimately, the province 
does not determine the operation of Teranet.°” 


The Company’s Board of Directors is responsible for financing, and adhering to 
the contract.°® The Shareholder Agreement provides that the Ministry and the 
private sector partner are each entitled to nominate four of Teranet's 11 directors 
and jointly nominate another three. An Assistant Deputy Minister sits. is a non- 
voting member on the Board to provide a presence at these meetings.°” The Board 
of Directors meets approximately six or seven times a year, and the Ministry 
meets regularly with the Chair, and prior to the Board meetings, the Deputy 
confers with provincial appointees on the Board.” 


According to the Minister, the province has equal representation on the Board of 
Directors, and is a minority shareholder, with involvement in financing 
arrangements. Whereas, the company has control over the daily operations, the 
Ministry oversees the terms of the Agreement.” 


4.1.1. Accountability Innovations 


The Committee enquired about a second review conducted by SuperBuild in the 
Spring 2000 that addressed the legal and financial risks, and issues associated 
with the current contractual relationships.’” In turn, the Ministry explored options 
with SuperBuild advisors to determine the most practical, convenient and prudent 
way to proceed with the project while maintaining the integrity of the land 
registration system.’ 3 On the basis of this analysis, the Ministry plans to move 
forward with the government's support in a plan of action.’ 


The Ministry indicated that it is in a stronger position now to manage the program 
for the following reasons: 


e it has a better understanding of system uncertainties and those features of 
the system that can be controlled; 

e a quarterly review process was developed, providing for full disclosure of 
any variances; and 

e atermination capability is available in the event that Teranet fails to 
perform or if it has not met the specified capacity.’ 


Also, the contract renegotiations have addressed governance with Teranet. As 
noted, this process has a performance management framework that will include a 
quarterly review by the Ministry 1 in situations of significant variance, with a third- 
party review of the numbers.’° According to the Ministry, this approach provides 
the necessary management tools and accountability techniques to monitor 
progress.’’ Furthermore, there are two relationships to monitor project costs; 
namely, the shareholder relationship and the client relationship. 
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Finally, the Ministry’s oversight has been restructured. 


e The Ministry plans to introduce a new structure with regular liaison 
meetings with the Board of Directors of Teranet, and the provincial Board 


members, and to hold regular annual strategic planning sessions with the 
provincial members.’® 


e Anew Ministry “Sector Liaison Branch” will introduce embedded and 


systematic approaches toward governance, performance management and 
accountability. ” 


Committee Recommendation 


This section has described the modified governance framework and various 
initiatives taken to address accountability matters. To ensure that the requirements 
of this accountability regime are met would require regular monitoring of project 
estimation procedures, costs, timetables, an independent review mechanism, and 
an established reporting structure to the Ministry. 


The Committee therefore recommends that: 


i; The Ministry of Consumer and Business Services should establish 
the following auditable accountability measures, in the automation 
of the province’s land registration system through POLARIS: 


e a reassessment of Teranet’s estimation procedures for 
project costs and timetables; and 

e in order to facilitate corrective action by the Ministry, 
improved accountability processes to ensure that 
relevant operational and financial matters are brought 
to the attention of key Ministry officials by Teranet on a 
timely basis. 


4. 2. Access to Information 


The Committee requested financial information during the hearings from the 
Ministry to clarify certain matters. Initially, the Ministry’s position was that 
Teranet is a private company and as such, it is entitled to protect internal 
information. Consequently, the Ministry was not prepared initially to provide the 
Committee with certain information relating to Teranet’s finances due to 


proprietary interests.*” 


The Committee asked for clarification as to whether information is not available 
because of the terms of the Agreement.*! The Ministry explained that from a 
standpoint of the government's right to know these financial arrangements, there 
are no restrictions on access. Teranet was not concermed with the Provincial 
Auditor reviewing financial information, but rather that competitors could be 
privy to information that would normally not be made public.” The company was 
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concerned that the disclosure of certain information could negatively affect its 
interests in the marketplace.** 


The information requested by the Public Accounts Committee ; and the Provincial 
Auditor's office is necessary for the review of the audit report.® * The Committee 
corresponded with the Deputy Minister on several occasions attempting to receive 
clarification on Teranet’s bond issue and the Ministry’s determination of total 
project costs for POLARIS. 


The Ministry confirmed that it had the required information and that Teranet 
agreed to share it with the Provincial Auditor.®° On November 1, 2001 the 
Provincial Auditor indicated that the information had been received: but that it 
had been an arduous process.*° The Auditor elaborated on his concern over the 
manner in which these audit-related requests were managed by the Ministry: 


One of the concerns that arose in the previous 
meetings was the continued argument that the 
information was proprietary to Teranet . 


I [Provincial Auditor] would like it on the 
record that we have in the meantime obtained a 
legal opinion and I would like to bring that out. 
We have taken a look at the confidentiality 
clauses that are in the Agreement. In the 
exclusions from confidentiality is any 
information that is disclosed pursuant to a court 
order or other legal compulsion or as required 
by law. Our right of access is established under 
the Audit Act and therefore it's under law. I am 
happy to note that as of now [November 1, 
2001] the restrictions have been removed. 87 


The Auditor reiterated that his Office would not be restricted on reporting as 
required under the Audit Act.®® 


Committee Recommendation 


The information requested by the Committee on Teranet’s operations was 
essential to the business of the Office of the Provincial Auditor and the Standing 
Committee on Public Accounts. In response to the difficulties encountered in 
obtaining this information, the Committee noted in correspondence last year with 
the Ministry that, in the fulfilment of its mandate, it has the right to relevant 
information under the Legislative Assembly Act. Similarly, the Provincial 
Auditor’s right of access to information for audit purposes is entrenched in the 
Audit Act. 


The Committee concluded that relevant information should be provided on a 
timely basis in subsequent audits, and to facilitate this process, it is necessary for 
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the Ministry to reassess the way in which the various requests for information 
were managed during the hearings in 2001.*’ There is the expectation that 
Ministry staff would facilitate the audit process to ensure accountability and 


transparency in dealings with the Standing Committee on Public Accounts and the 
Office of the Provincial Auditor. 


The Committee therefore recommends that: 


Pe The Ministry of Consumer and Business Services should review its 
management of the POLARIS Project and the 2001 Committee 
hearings, focusing on the problems encountered in providing the 
Committee and the Provincial Auditor with access to relevant 
information for Committee and audit purposes. To prevent a 
recurrence of these circumstances, the Ministry should provide 
information as required under the Legislative Assembly Act and 
the Audit Act on a timely basis. 


5. List OF COMMITTEE RECOMMENDATIONS 


The Standing Committee on Public Accounts recommended as follows: 


1. The Ministry of Consumer and Business Services should establish 
the following auditable accountability measures, in the automation 
of the province’s land registration system through POLARIS: 


e a reassessment of Teranet’s estimation procedures for 
project costs and timetables; and 

e in order to facilitate corrective action by the Ministry, 
improved accountability processes to ensure that 
relevant operational and financial matters are brought 
to the attention of key Ministry officials by Teranet on a 
timely basis. 


2. The Ministry of Consumer and Business Services should review its 
management of the POLARIS Project and the 2001 Committee 
hearings, focusing on the problems encountered in providing the 
Committee and the Provincial Auditor with access to relevant 
information for Committee and audit purposes. To prevent a 
recurrence of these circumstances, the Ministry should provide 
information as required under the Legislative Assembly Act and 
the Audit Act on a timely basis. 
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TERANET INC. 


Years ended March 31 
(Thousand of Dollars) 


REVENUE 
LESS: 


MCCR 
ROYALTIES 


OPERATING 
COSTS 


EBITDA** 
Less: 


INTEREST, 
TAXES, 
DEPREC’N 
& 
AMORT’N 


INCOME 
(LOSS) 


1992 
$2,947 


269 


4392 
(1,714) 


2,705 


$(4,419) 


1993 
$5,225 


960 


6,309 
(2,044) 


6,397 


$(8,441) 


1994 
$ 8,844 


1,874 


PNR Y4 
1,218 


213593 


$(20,375) 


Table No. 2 
Core Business Statement of Income 


1995 
$11,326 


i223 


14,420 
(5,317) 


3,514 


$(8,831) 


1996 


L997 


$16,972 $43,738 


3530) 


17,029 
(3,362) 


6,232 


$(9,594) 


6,980 


22,510 
14,188 


13,776 


$ 412 


1998 


1999 


$64,330 $75,838 


10,219 


30,472 
23,059 


18,530 


$ 5,109 


Included Registration, Search, Ancillary, Remoter Access, Writs and Map Revenue 
*EBITDA: Ending Balance before Interest, Tax, Depreciation, and Amortization. 

Source: Letter to the Clerk, Standing Committee on Public Accounts from the Deputy Minister, Ministry of 
Consumer and Business Services, dated November 28, 2001. 


11,398 


35,072 
29,368 


23,016 


$ 6,352 


2000 
$89,547 


13,791 


38,633 
37,125 


21398 


395125 


2001 
$97,810 


15,781 


38,224 
43,805 


33,090 


$10,515 
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